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ALAN P. LOEB, ESQ.*
TIFFANY J. ELLIOTT

PSD Constraints on Utility Planning:

A Review of Recent Visibility
Litigation
ABSTRACT
Recent events have raised concerns over the impact of the PSD
and visibility programs of the Clean Air Act on siting new and
modifying existing utility and industrialplants. This articlereviews
the regulatoryconstraintsthat apply to such facilities and examines
a number of current permit proceedings to evaluate potential trends
in the siting process due to these constraints.In recent proceedings,
concern over visibility and other air quality related values has had
three major impacts. It has: (1) caused larger distances from Class
I areas to be considered within the analyses; (2) put pressure on
states to use pffsets for emissions from new plants; and (3) affected
fuel type, capacity,technology and emission limits. As an exception,
one company has shown that addressingvisibility issues early in the
permitting process can help avoid permit-blocking controversies.
These proceedings indicate that visibility considerationswill play a
larger role in some regionsof the country as additionalpermits allow
increased pollutant loadings. In consequence, the PSD and visibility
progrdins are likely to have an increasing impact on siting and
modification decisions, and should be considered as part of total
environmentalplanningfor utility and industrialplant management.
Much attention is being given to the impact of the Clean Air Act
Amendments of 1990' (the Amendments) on electric utilities. Certainly
these statutory changes, in particular the acid rain program under Title
IV, have begun to affect the way utilities do business. But legal pressures
can also arise without legislative action. This article calls attention to

* Alan P. Loeb received his J.D. from Tulane Law School and M.P.A. from the Kennedy
School of Government, Harvard University. Prior to joining Argonne National Laboratory,
Mr. Loeb served in the Office of Air at the U.S. EPA and in the law firm of Morley Caskin
in Washington, D.C. Tiffany J. Elliott received her environmental policy degree from
Bowling Green State University, and prior to joining Argonne National Laboratory worked
on Canada's National Environmental Policy. Work for this article was supported in part by
the U.S. Department of Energy, Assistant Secretary for Fossil Energy, under contract W-31109-Eng-38.
1. Clean Air Act Amendments of 1990,42 U.S.C. § 7401 (Supp. 111990), signed into law
by President Bush November 15, 1990.
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changes in the programs for prevention of significant deterioration (PSD)
and visibility of the Clean Air Act2 (the Act) that are occurring quietly,
outside the spotlight of statutory change.
This article first reviews the legal structure of the PSD and visibility
programs, which address impairment of visibility and other air quality
related values. It then reviews recent proceedings, including some specific
precedent-setting cases.
I. INTRODUCTION: THE VALUE CONFLICT
As in other areas of environmental concern, this story originates
in a value conflict. In this case the conflict is between the preservation of
scenic beauty and the use of natural resources to enhance economic wellbeing.
Protection of Scenic Lands
Early settlers of the American wilderness saw their environment
not as an object of beauty, but as a resource for exploitation or an enemy
to be subdued, or both. In time, the public came to regard some areas as
so scenic and so worthless for development that Congress created new
institutions to protect them from exploitation.' Yellowstone was established as the first National Park in 1872.'
The original proponents of national parks assumed that safeguarding them from development would be sufficient by itself to protect
their scenic value. If true then, it is true no longer. Air pollution from
sources outside the parks now detracts from their beauty and untrammeled character.' The PSD and visibility programs under the Clean
Air Act were designed to address the need for protection of the parks
and other pristine areas from the intrusion of external forces.

2. Clean Air Amendments of 1970, 42 US.C. § 7401 (1970), as amended by the Clean Air
Act Amendments of 1977, 42 U.S.C. § 7401 (1977). Citations throughout this article are to
sections of the Act, rather than to the U.S. Code.
3. C. Oren, The Protection of Parklandsfrom Air Pollution:A Look at Current Policy, 13 Harv.
Envtl. L. Rev. 313, 313-15 (1989). Federal authority derives from U.S. Const., art. IV, § 3,
which vests in Congress a vast power over federal lands. Gibson v. Chouteau, 80 U.S. 534,

536 (1872).
4. 16 U.S.C. § 21 (1872).
5. See Problems with Clean Air Act Protectionfor National Parkand Wilderness Areas, Before
the Subcomm. on Environmental, Energy and Natural Resources of the House of Representatives
Coomm. on Government Operations, 101st Cong., 2nd Sess. 44 (1990) (statement of James D.
Ridenour, Director, National Park Service). Oren, supra note 3.
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Preservationof Economic Benefits
The rise in the standard of living in the United States over the
past century has been consistently characterized by the availability of
economical and reliable electric power.

As is well known, electric utilities have built comparatively little
generation capacity in the United States since the late 1970s.6 Increased
energy prices caused by the 1973 and 1979 energy crises led power
consumers to implement efficiency strategies, thus leaving slack
generation capacity. Later, as power demand began to increase, utilities'
adoption of conservation incentives7 kept power demand flat or only
slightly upwardly sloped through the beginning of the 1990s. In addition,
those utilities that became capacity-short were able to avoid new
construction by matching peak load differentials.8 As a result, generation
capacity and demand remained in approximate parity.
In the 1990s, spare capacity in some regions will be used up.
Those utilities that now forecast increased power demand must make
choices: they must find the means to reduce that demand, purchase
power from others, or increase their own generation capacity. Even if the
first two options are utilized to the extent possible, additional capacity

will ultimately be needed.
Regions that expect capacity expansions will have to cope with
the legal consequences of the attendant emissions increases. 9 In contrast

6. Total new dependable generation capacity additions from all sources (nuclear, fossil
and pumped storage) averaged 27,940.6 megawatts per year in the years 1970 through 1978,
but dropped to an average of 15,016.4 megawatts per year in the years 1979 through 1987.
Since 1988 new generation capacity additions have fallen steadily, reaching a low of 3438.7
megawatts of new capacity in 1990. Argonne Power Plant Inventory Database (1992).
7. In the early 1980s utilities adopted conservation incentives, such as demand-side
management practices (DSM). DSM provides power customers with incentives to reduce
demand overall (i.e., its magnitude), or to reduce it during the hours of peak load (i.e., its
configuration). See P. Herman et al., End-Use Technical Assessment Guide, Electric Power
Research Institute Report CU-7222 (Apr. 1991).
8. Matching peak load differential can occur by sale of power by one utility to another
or by mergers and buyouts. A recent example of the latter strategy is the merger of
Cincinnati Gas & Electric with PSI Resources. Between the two companies, load diversity
is sufficient to reduce future capacity needs significantly. C. Studness, ElectricUtility Mergers
More Likely as Competition Spreads, 131 Pub. Util. Fortnightly 43 (Feb. 15, 1993).
9. Visibility impairment may be caused by five substances- sulfates, organic matter,
elemental carbon (soot), nitrates, and soil dust. In the East the major cause is sulfate
particles; in the West, by contrast, the other four particle types play a relatively greater role.
National Research Council, Protecting Visibility in National Parks and Wilderness Areas 2
(1993). Sulfur dioxide generally causes about 50 percent of the visibility impairment by itself.
Impacts of Air Pollution on National Park Units: Hearings on H.R. 10 Before the Subcomm. on
National Parks and Recreation of the House of Representatives Comm. on Interior and Insular
Affairs, 99th Cong., 1st Sess. 61, 62 (1985) (statement of Douglas Latimer, Principal Environmental Engineer, Systems Applications, Inc.).
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to the acid rain program under Title IV of the Act, which is nationwide
in scope, the PSD and visibility programs are more region-specific in their
application. 0 Utility planners will encounter difficulties in permitting
new generation facilities in regions where emission increases would
impact zones of highly protected air quality. Even existing generation
facilities may face tighter emission controls in regions where air quality
has deteriorated."
This article reviews the PSD and visibility programs, which were
established to reconcile the conflicts that arise between these two sets of
values. For many years regulation of visibility has been a sleeper, but
recently it has awakened with a start.
II. OVERVIEW OF THE PSD AND VISIBILITY PROGRAMS
This section summarizes the origins and legal structure of the
PSD and visibility programs.
A.

Origins of the PSD and Visibility Programs

The program to protect air quality in national parks and
wilderness areas is unique in air quality regulation as being wholly
originated by the courts. Subsequently, Congress and the United States
Environmental Protection Agency (EPA) created a complex regulatory
framework from the principles the courts first established.
Sierra Club v. Ruckelshaus
The 1970 Act established a program for attainment of national
ambient air quality standards (NAAQS) that was designed to reduce
emissions in areas where they were most concentrated, 2 but it did not

10. "Region," for purposes of this article, does not mean air quality control region, as
used in the Act. Instead, it refers to the geographic scope used by the PSD and visibility
programs to address particular air pollution problems.
11. A survey of monitoring data conducted between 1982 and 1992 at twelve national
parks shows that particulate sulfur, predominantly in the form of sulfate, has shown
significant increases in the Eastern U.S., especially in the summer months, but has shown
only slight (not statistically significant) increases in the Northwest and large decreases in
the Southwest (except for the Grand Canyon). R. Eldred et al., Ten-Year Trends in Sulfur
Concentrations at National Parks Throughout the United States, Address Before the Annual
Conference of the Air & Waste Management Association, Paper No. 93-MP-4.06 (June 13,

1993).
12. Within 30 days of enactment, EPA was required to propose standards for the criteria
pollutants already listed by its predecessor, the National Air Pollution Control Administration. EPA was then required to issue NAAQS within 90 days of their proposal. Section 4 of
the 1970 Clean Air Amendments of 1970, § 109(a) of the Clean Air Act, 42 U.S.C. § 7409(a).
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explicitly set out a program to deal with already-clean areas. To fill this
deficiency, the Sierra Club filed suit seeking an order for EPA to establish
such a program. The courts agreed with the Sierra Club (or didn't
disagree), interpreting the Act in light of section 101(b)(1), which states
that the Act's purpose is to "protect and enhance" air quality. 3 Pursuant
to the Sierra Club decision, EPA established its first PSD program in
1974.14
The 1977 Amendments
In the 1977 Amendments to the Act, Congress formally adopted
the legal structure that now governs air quality regulation. The 1970 Act
had required all air quality control regions to attain the NAAQS by
1975.1' Because many regions failed to do so, the 1977 Amendments
classified the regions into three types with respect to the NAAQS:
attainment, nonattainment, and unclassifiable areas. 6 Areas designated
as nonattainment continued to be required to come into attainment of the
17
NAAQS (as they were under the 1970 Act) under extended deadlines.
All other regions-those classified as attainment and unclassifiable-were
EPA proposed the NAAQS at 36 Fed. Reg. 1486 (Jan. 30,1971), and finalized them at 36 Fed.
Reg. 12,675 (July 2, 1971). Currently, the following pollutants are regulated as criteria
pollutants: carbon monoxide, ozone, sulfur dioxide, particulate matter, nitrogen dioxide and
lead.
13. Sierra Club v. Ruckelshaus, 344 F.Supp. 253 (D.D.C.), afrd per curiam without opinion,
(D.C. Cir. 1972), affd by an equally divided Court without opinion sub non. Fri v. Sierra Club,
412 U.S. 541 (1973). Visibility, particularly in western national parks such as the Grand
Canyon, was the primary concern of the Sierra Club. R. Melnick, Regulation and the Courts:
the Case of the Clean Air Act 81 (1983). See T. Disselhorst, Sierra Club v. Ruckelshaus: "On
A Clear Day... ", 4 Ecol. L.Q. 739 (1975).
14. 39 Fed. Reg. 42,510 (1974) (codified at 40 C.F.R. Part 51 (1993)).
15. States were required to develop state implementation plans (SIPs) within 9 months
of EPA's issuing NAAQS, demonstrating how each state would meet NAAQS. EPA was
required to review SIPs and to approve or disapprove them within 4 months. States were
required to provide in SIPs for attainment of NAAQS no later than 3 years from the date
of SIP approval by EPA. Section 4 of the Clean Air Amendments of 1970; §§ 107(a), 110(a)
of the Clean Air Act, 42 U.S.C. §§ 7407(a) and 7410(a).
16. The classification set out in § 193 of the 1977 Amendments actually established five
classifications. The Clean Air Act §107(d)(1), 42 U.S.C. § 7407(d)(1) (1977). A simpler
classification of three categories is used in this article, as that was the model adopted under
§ 101(a) of the Clean Air Act Amendments of 1990.
17. The 1977 Amendments extended the compliance deadlines to Dec. 31, 1982 for
NAAQS, but in the case of CO and photochemical oxidants (ozone) where a state
demonstrated that attainment was impossible despite its use of all reasonably available
measures, the deadline was extended to Dec. 31, 1987. Section 172(a) (codified at 42 U.S.C.
§ 7502(a) (1977)). In addition, The Steel Industry Compliance Extension Act of 1981, Pub. L.
No. 97-23, 95 Stat. 139 (1981), provided an extension of compliance dates for steel
companies.
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made subject to a new program for PSD. 5 In effect, the 1977 Amendments created a federal zoning law that grouped the three types of areas
into two categories for regulatory purposes.
To address visibility concerns, the 1977 Amendments created two
distinct programs. First, as part of the PSD program, visibility was
identified as an "air quality related value" (AQRV) to be considered in
the permitting of emission sources (the PSD/AQRV program). 9 Second,
the Amendments mandated a program to protect visibility in certain
areas, affecting even existing pollution sources (the visibility program).2°
The 1990 Amendments
The 1990 Amendments left the legal structure of the PSD/AQRV
program intact, but made minor changes in the programs that affect
visibility. In the PSD/AQRVprogram, Congress: (1) allowed EPA to alter
its indicator pollutant for particulates in PSD areas from a total suspended particulate (TSP) standard to a PM,0 standard; 21 and (2) changed the

18. Section 127(a) of the 1977 Amendments, Title I, Part C of the Clean Air Act, §§ 160
et seq. (codified at 42 U.S.C. §§ 7470 et seq.). Next to the relaxation of. auto emission
standards, PSD was the most controversial section of the 1977 Amendments. Melnick, supra
note 13, at 96, 105. See Hines, A Decade of Nondegradation Policy in Congress and the Courts:
The Erratic Pursuit of Clean Air and Clean Water, 62 Iowa L. Rev. 643 (1977). Prior to
enactment of the 1977 Amendments, EPA could have set secondary ambient air quality
standards at levels stringent enough to protect visibility but was unsuccessful at doing so.
See National Research Council, supra note 9, at 65.
19. Section 127(a) of the 1977 Amendments, § 165(d)(2)(B) of the Clean Air Act, codified
at 42 U.S.C. § 7475(d)(2)(B). The PSD provisions were implemented by EPA at 43 Fed. Reg.
26,382 (1978) and 43 Fed. Reg. 40,010 (1978) (codified principally at 40 C.F.R. § 51.166). See
Citizens to Save Spencer County v. U.S. Environmental Protection Acency, 600 F.2d 894
(D.C. Cir. 1979) (reconciling conflicting provisions in Clean Air Act §§ 165(a) and 168 over
the effective date for application of the PSD permit process). Section 165(d) uses two
different versions: "air quality related values" and "air quality-related values." We have
opted to use the former. Hereinafter, when referring to those specific provisions of the PSD
program that relate to air quality related values the term PSD/AQRV is used.
20. Section 128(a) of the 1977 Amendments, Title I, Part C, Subpart 2 of the Clean Air Act,
§ 169A (codified at 42 U.S.C. § 7491). To implement the visibility provisions of the 1977
Amendments, EPA issued regulations in 1978. 43 Fed. Reg. 26,380 (1978). However, on
judicial review several provisions of EPA's rules were found to be contrary to the intent of
Congress. Alabama Power v. Costle, 606 F.2d 1068 (D.C. Cir. 1979), and id., 636 F.2d 323
(D.C. Cir. 1979). After this one false start, EPA issued visibility regulations at 45 Fed. Reg.
52,676 (1980) to conform with the court's remand. See Melnick, supra, note 13, at 106. These
regulations have not been altered significantly since 1980. 40 C.F.R. §§ 51.300-.341.
21. TSP was the indicator pollutant for the original NAAQS particulate matter (PM)
standards. In 1987, EPA replaced the NAAQS TSP standard with the PM,0 standard, which
uses particles less than 10 microns in diameter (i.e., those considered to be inhalable) as the
indicator pollutant. New section 166(f), 42 U.S.C. § 7476(0, specifically authorizes EPA to
substitute, for the maximum allowable increases in PM specified in §§ 163(b), 165(d)(2)(C)-
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boundaries of PSD-affected areas to conform to expanded park boundaries.'
The 1990 Amendments also added some new tools to the
visibility program to help accomplish the 1977 goals. New section 169BI
contains two mandates: (1) EPA must carry out studies to assess the
visibility improvements likely to result from implementation of other
provisions of the 1990 Amendments (due in two years, completed in
October 1993),2 and identify and evaluate sources and source regions
of visibility impairment (due in three years);' and (2) EPA must
establish a visibility transport region and commission for the Grand
Canyon National Park, and may establish others.? While these
mandates are non-regulatory in nature, the findings of the studies and
recommendations of the commissions may lead to additional regulation.?

(iv), maximum allowable increases in PM with an aerodynamic diameter smaller than or
equal to 10 microns (PM10). See also The Clean Air Act § 302(t) (codified at 42 U.S.C. §
7602(t)).
22. Clean Air Act, § 161, 162(a), (b), 164(a), 167 (codified at 42 U.S.C. §§ 7471, 7472(a),
(b), 7474(a), 7 (1977)).
23. The Clean Air Act §169B (codified at 42 U.S.C. § 7492 (Supp. 111990)). Little legislative
history is available to interpret the visibility provisions, as they are only summarily
discussed in the Conference Report, which states that the Conference adopted the provisions
of the Senate Bill. S. Conf. Rep. 952, 101st Cong., 2d Sess. 348 (1990).
24. Office of Air and Radiation, U.S. EPA, Effects of the Clean Air Act Amendments on
Visibility in Class I Areas (Oct. 1993) (Report to Congress).
25. The Clean Air Act § 169B(a), (b) (codified at 42 U.S.C. § 7492(a), (bo)(Supp. 111990)).
26. The Clean Air Act § 169B(f) (codified at 42 U.S.C. § 7492(f) (Supp. 11 1990)). EPA
established the Grand Canyon Visibility Transport Commission on November 13, 1991
pursuant to § 169B of the Act. See 56 Fed. Reg. 57,522 (1991). The Commission held its first
meeting on May 8, 1992, and has held several thereafter. See 57 Fed. Reg. 12,820 (1992), 57
Fed. Reg. 24,790 (1992), 57 Fed. Reg. 38,683 (1992), 58 Fed. Reg. 32,532 (1993), 58 Fed. Reg.
42,545 (1993). Visibility transport regions allow consideration of region-wide visibility
impacts as well as regional coordination of program requirements, which can vary
considerably from state to state.
27. Whenever, on her own motion or by petition of the Governors of at least two states,
the Administrator of EPA has reason to believe that current or projected interstate air
pollution transport contributes significantly to visibility impairment in Class I areas, she
may establish a visibility transport region and a visibility transport commission. The Clean
Air Act § 1695(c), 42 U.S.C. § 7492(c). Commissions are required to produce reports within
four years of their establishment and must address the establishment of "clean air corridors"
in which more stringent emission standards might be imposed. The Administrator must take
into account any visibility transport commission reports in implementing visibility controls
mandated by section 169A of the Act, infra, which may require states to revise their State
Implementation Plans to carry out the EPA requirements. Such requirements would take
effect in May 1998 at the soonest. id.
28. The Clean Air Act § 169B(e) (codified at 42 U.S.C. § 7492(e) (Supp. 111990)).
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In addition to addressing PSD and visibility concerns, the 1990
Amendments establish a new permitting system under Title V. The new
system consolidates all permitting processes of the various air programs
into one proceeding and one permit document.' Applications for PSD
permits will be subject to the new process, but not until November 1995
at the earliest.31
B.

Legal Structure Of The PSD And Visibility Programs

1. classes of PSD areas
The Act divides PSD areas into three classes: Class I, Class II,and
Class I areas, generally, are those that have the most pristine
Class
air and are afforded the greatest degree of protection. "Mandatory Class
I Federal areas" were designated by the 1977 Amendments to include all
international parks, all national wilderness areas and national memorial
parks over 5000 acres in size, and all national parks over 6000 acres in
size that were established as of August 7, 1977.32 All other areas to
which PSD provisions apply are designated as Class II areas, unless
redesignated as Class I by states or Indian tribes.' Areas meeting
Ill .'

29. The Clean Air Act §§ 502, 503(a); 42 U.S.C. §§ 7661a(a), 7661b(a) (Supp. 111990). EPA
issued final rules for state permit programs on June 25, 1992. 57 Fed. Reg. 32,250 (1992)
(codified at 40 C.F.R. § 70).
30. Under 40 C.F.R. §§ 70.3(a)(1) and 70.5(a)(1)(ii), emission sources that obtain PSD
permits must obtain operating permits no later than 12 months after operations commence.
See 57Fed. Reg. 32,250 (1992). The schedule for implementation of this requirement is as
follows: by Nov. 1993, each state was required to have submitted a permit program to EPA,
which has one year to approve or disapprove the plans (Nov. 1994). The Clean Air Act §
502(d), 42 U.S.C. § 7661a(d) (Supp. 111990). Within one year of approval of a state program,
facilities subject to it must submit operating permit applications (Nov. 1995). The Clean Air
Act § 503(c), 42 U.S.C. § 7661b(c) (Supp. 11 1990). States may, at their own discretion,
integrate the requirements of the Title V permits program into their existing PSD permits
programs. 57 Fed. Reg. 32,250 (1992).
31. The Clean Air Act § 162(a), 42 U.S.C. § 7472(a) (1977).
32. The Clean Air Act § 162(a), 42 U.S.C. § 7472(a), as implemented at 40 C.F.R. §
51.166(e)(1). By application of these criteria, 158 areas were designated as mandatory Class
I Federal areas. 47 Fed. Reg. 30,226 (1982). Such areas are designated as mandatory Class
I Federal areas because they may not be redesignated to a less stringent class.
33. The Clean Air Act §§ 162(b), 107(d)(1), 164(a), (c); 42 U.S.C. §§ 7472(b), 7407(d),
7474(a), (c). In 1979 and 1980,59 areas were recommended for redesignation by their federal
land managers. Since 1977, over 260 national parks and wilderness areas have been created
that meet the acreage criteria for Class I areas, but as of 1990, none of these had been
redesignated by states as Class I. States lacked the resources or expertise to carry out the
redesignations, or officials became concerned about the effects on economic development
and claimed that the areas were already adequately protected. U.S. General Accounting
Office, Air Pollution, Protecting Parks and Wilderness From Nearby Pollution Sources:
Report to the Chairman, Subcomm. on Environment, Energy, and Natural Resources of the

spring 19941

PSD CONSTRAINTS

certain criteria can be redesignated as Class lII, but no area has ever been
so redesignated.
Thirty-five states and the Virgin Islands contain Class I areas.'
Most Class I areas are west of the Mississippi River, with the largest
concentrations in California and the region of the Southwest commonly
known as the Golden Circle s Class I areas in the West tend to be
located at greater distances from heavily populated urban areas and
generally have more pristine air quality than those in the East. Indeed,
Shenandoah and Acadia National Parks have experienced NAAQS
exceedances.Class I areas are maintained by federal land managers (FLMs).
Under section 302(i) of the Act, Secretaries of federal departments are
designated as FLMs for lands under their respective authorities. 3 7 The
Secretary of the Interior, for example, as FLM for national parks and
certain wilderness areas, derives his authority from the Organic Act of
1916 and the Wilderness Act,' as well as from specific enactments that
Under these authorities, generally, the
created particular parks."
Secretary is required to conserve and protect such natural resources for
their perpetual enjoyment.' The other FLM having responsibility for a
large area is the Secretary of Agriculture, who serves as FLM for national
forests and wilderness areas." There are more acres of Class I areas

House of Representatives Comm. on Government Operations 32-34 (Feb. 7, 1990)
[hereinafter GAOl.
34. 40 C.F.R. § 51.300(b). See also 40 C.F.R. §§ 81.400 et seq., which lists one Class Iarea
in a Canadian province in addition.
35. The Golden Circle contains 16 national parks and wilderness areas including Grand
Canyon, Zion, Bryce Canyon, Canyonlands, Arches, Capitol Reef, Mesa Verde, and Petrified
Forest National Parks, as well as Flat Tops, Maroon Bells, West Elk, Black Canyon of the
Gunnison, Weminuche, Sycamore Canyon, San Pedro Parks, and Mt. Baldy Wilderness
areas, all located near the Four Corners area of northern Arizona, southern Utah,
southwestern Colorado and northwestern New Mexico.
36. The Park Service has issued warnings on occasion to discourage physical activity in
Shenandoah National Park because of elevated ozone levels. Shenandoah's Ozone Pollution
Is High, Park Officials Warn, Wash. Post, July 2, 1993, at C6; Telephone Interview with D.
Shepherd, Roanoke Office, Virginia Department of Environmental Quality (June 18, 1993).
37. The Clean Air Act § 302(i), 42 U.S.C. § 7602(i), as implemented by 40 C.F.R. §
51.166(b)(24).
38. 16 U.S.C. §§ 1, 1131(c).
39. The designation of the Secretary of the Interior as FLM for lands under the control of
that Department was delegated to the Assistant Secretary for Fish and Wildlife and Parks
on July 2, 1981. See Memorandum from G. Ray Arnett, Assistant Secretary for Fish and
Wildlife and Parks to Director, National Park Service and Director, U.S. Fish and Wildlife
Service, on Clarification of Delegation of Authority-Clean Air Act Responsibilities (July 2,
1981). See also 47 Fed. Reg. 30,226 (July 12, 1982).
40. 16 U.S.C.
11, 1131(c).
41. 16 U.S.C. § 553. The duties of the Secretary of Agriculture as FLM have been
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under the control of the Forest Service than under the control of the Park
Service.42
Because visibility protection under the Act is associated with
Class I areas, this article focuses on those provisions that apply to Class
I areas.
2. requirements of the programs
Visibility impairment is caused by emissions from both new and
existing sources. The Act's PSD/AQRV and visibility programs correspond
respectively to these two categories of sources: emissions from new sources
are controlled by the PSD process under sections 160 through 169 of the
Act; and emissions from existing sources are controlled by the visibility
program under sections 169A and 169B of the Act.43 The PSD/AQRV
program is broader than the visibility program, in that it applies to
emissions that impair air quality related values, including visibility, in all
Class I areas. The visibility program applies to visibility alone,
and only to
44
those Class I areas where visibility is an important concern.
The requirements on states, FLMs, and emitting sources in the
PSD/AQRV and visibility programs are set out as follows.
Requirements of the PSD/AQRVprogram
The PSD/AQRV program is implemented through new source
review (NSR) 41and has two components: preconstruction review and
technology-based emission controls.

delegated to the Regional Foresters. In the Southern Region, this authority has been
redelegated to the Forest Supervisor. Telephone Interview with C. Huber, Jefferson National
Forest (Nov. 3, 1993).
42. 40 C.F.R. Part 81, Subpart D.
43. 42 U.S.C. §§ 7491, 7492. Identifying the two programs based on the distinction of new
sources from existing sources is stated for simplicity and is a generalization. In order to
achieve its goals, the visibility program establishes some requirements for new sources. Id.
44. The Clean Air Act § 161, 42 U.S.C. § 7491(a) (1977) (current version at 42 U.S.C. §
7491(a) (Supp. 111990)). Class I areas subject to the visibility program are listed at 40 C.F.R.
81.400 et seq.
45. See 40 C.F.R. Part 51, Subpart 1(1986). The 1970 Act established requirements for new
sources, including the new source performance standards under § III of the Act, 42 U.S.C.
§ 7411, but it did not establish a program for new sources per se. The 1977 Amendments
set out detailed requirements for preconstruction review for both nonattainment and PSD
areas. The PSD and NSR rules are currently undergoing review to satisfy the requirements
of Chemical Manufacturers Assn. v. EPA, appeal docketed, No. 79-1112 (D.C. Cir. 1979); 56
Fed. Reg. 27,630 (1991). EPA expects to propose a new rule in Jan. 1995 and' issue a final
rule in Jan. 1996. Telephone Interview with L. Elmore, U.S. EPA, Office of Air Quality
Planning and Standards Gan. 24, 1994).
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Preconstructionreview. No new major source4 6 and no major
modification of an existing source may be constructed4 7 unless it obtains
a permit demonstrating that its emissions (including emissions from its
construction) will not exceed or contribute to the exceedance of maximum
allowable increments under the PSD/AQRV rules, the NAAQS or any
other standards under the Act,4 and complieswith the provisions relating
to FLM review. 49 The Act assigns the burden of proof to the permit
applicant, who must make the requisite demonstration on a case-specific
basis.' To determine the potential effects of a proposed new source or
modification, permit applicants must conduct a preliminary analysis of the
air quality impacts."'
Preconstruction review is required for the modification of an
existing major source where the modification is expected to result in a
significant net increase in pollutants." To address concerns raised by
recent controversies," EPA reaffirmed its policy that NSR is not triggered

46. "Major emitting facility" is defined by § 169(1) of the Clean Air Act, 42 U.S.C. §
7479(l) (1977) (current version at 42 U.S.C. § 7479(1) (Supp. 1 1990)). As defined by EPA,
a major source is one that emits or has the potential to emit more than a certain threshold
amount of pollutants regulated by the Act, even after control. 40 C.F.R. § 51.166(b)(1)(i).
More than 200 compounds, including the 6. criteria pollutants and 189 hazardous air
pollutants, are regulated under the Act.
47. "Construction" for PSD purposes also includes modification. The Clean Air Act §
169(2)(C), 42 U.S.C. § 7479(2)(C) (1977). In EPA's implementing regulations the prohibition
is phrased that no such source "shall begin actual construction." 40 C.F.R. § 51.166(b)(2)(i)(1).
48. The Clean Air Act § 165(a)(3), 42 U.S.C. § 7475(a)(3) (1977), as imnplemented by 40 C.F.R.
§ 51.166(c), (d), (i)(1). An exception to the preconstruction review requirement may be
obtained by the party by "netting" out the proposed additional emissions with reductions
in emissions from other facilities. See EPA policies for netting at 46 Fed. Reg. 50,766 (1981)
and 51 Fed. Reg. 43,814 (1986).
49. The Clean Air Act § 165(a)(5), 42 U.S.C. § 7475(a)(5), incorporating § 165(d) (1977), as
implemented by 40 C.F.R. § 51.166(c), (d), and (i)(1).
50. Under § 165(a)(3) the applicant must demonstrate, as required under § 110(j) of the
Act, 42 U.S.C. § 7410(j), that the construction or operation of such facility will not cause
emissions standards or performance standards to be exceeded. Under § 165(b), 42 U.S.C. §
7475(b) (1977), an exception is provided for modification of some facilities that were in
existence on the day of enactment of the 1977 Amendments.
51. 51 C.F.R. § 166(m)(1) (1978). See U.S. EPA, Office of Air Quality Planning and
Standards, New Source Review Workshop Manual (Oct. 1990).
52. 40 C.F.R. § 51.166(b)(2) (1978). "Significant" means a rate of emissions greater than or
equal to those rates set out by EPA in 40 C.F.R. § 51.166(b)(23) (1978). For sources sited
outside 10 km of a Class I area, § 51.166(b)(23)(i) establishes significance levels in tons per
year of net emissions increase. For sources sited within 10 km of a Class I area, significant
means any net emissions increase that would have an impact on such area equal to or
greater than I ug/m 3 (24-hour average). 40 C.F.R. § 51.166(b)(23)(iii).
53. See Wisconsin Electric Power Co. v. Reilly, 893 F.2d 901 (7th Cir. 1990) (in which EPA
sought to impose new source performance standards under § 111 on a plant that installed
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by projects undertaken at electric utility units for the purpose of pollution
control.' EPA took this action to assure the electric power industry that
individual utilities can undertake Title IV pollution control projects without
triggering NSR. EPA is considering extending this policy to other source
categories as well.-"
Two tests are used to judge the impact of a proposed new facility
or modification upon PSD areas. They are as follows.
Maximum allowable increment test. Section 163(b) of the Act sets out
the maximum allowable increment test, which establishes the amounts of
cumulative pollutant concentration increases allowed above baseline
ambient levels.5 6 Congress established increments for emissions of
particulate matter (PM) and sulfur dioxide (SO)."7 EPA regulations
reiterate the statutory maxima for these two pollutants; in addition, EPA
established maximum allowable increments for nitrogen dioxide (NO 2) in
1988." See Table 1. However, where an applicant demonstrates that an
increase in pollutants above the maximum allowable increment will not
adversely affect air quality related values, the state may grant a waiver of
the increment test.59
Historically, the maximum allowable increment test has had little
effect on visibility, but its influence may be growing now for two reasons.
First, the addition of the NO 2 increment in 1988 has increased the burden
of the increment test, and may have affected utilities' siting and technology
decisions. Earlier studies, which recognized that the increment test was
relatively ineffective,'a might have reached different conclusions had an

new heaters and steam drums) (the "WEPCO" case); and Puerto Rican Cement Co. v. EPA,
889 F.2d 292 (1st Cir. 1989).
54. 57 Fed. Reg. 32,314 (1992); Inside EPA, Clean Air Report (Inside Wash. Pub.) 25 (Apr.
8, 1993).
55. 57 Fed. Reg. 32,314 (1992).
56. The Clean Air Act § 163, 42 U.S.C. § 7473 (1977). "Baseline concentration" is defined
at 42 U.S.C. § 169(4), 42 U.S.C. § 7479(4) (1977).
57. The Clean Air Act § 165(d)(2), 42 U.S.C. § 7475(d)(2) (1977). EPA changed the
indicator pollutant from PM to PMio at 58 Fed. Reg. 31,622 (1993). New CAA Rule Alters
ParticulateMatterMeasurements for Attainment Areas, Inside EPA (Inside Wash. Publ.) 9 (May
28, 1993).
58. 53 Fed. Reg. 40,656 (1988) (codified at 40 C.F.R. § 51.166(c) (1988)). The NO 2
increments were issued in compliance with Sierra Club v. Thomas, 658 F.Supp. 165 (N.D.
Cal. 1987), which compelled EPA to meet the requirements of section 166(a) of the Act, 42
U.S.C. § 7476(a). See S. Conf. Rep. No. 952, 101st Cong., 2d Sess. (1990).
59. The Clean Air Act § 165(d)(2)(D), 42 U.S.C. § 7475(d)(2)(D) (1977).
60. In 1979 EPA determined that the increments were inadequate to protect visibility in
Class I areas. Regarding utility planning, a 1981 report of the National Commission on Air
Quality concluded that the increments might influence utilities' site selection and control
technology decisions on occasion, but would not prevent a high rate of growth in energy
production in the Four Corners area, despite its proximity to Class I areas. Given the
complexity of the PSD program, the Commission recommended that large portions of it be
abolished. National Commission on Air Quality, To Breathe Clean Air 3.5-61 (1981).
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Table 1. Maximum PollutantIncrements for Class I and Class II Areas'
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increment for NO 2 existed before 1988. Second, the increments are
cumulative and do not constrain PSD applicants until they are exceeded.' Until that point is reached, the increment test is merely a routine
analytical exercise for PSD permit applicants and a record-keeping
exercise for states and FLMs. It is not until recently that increments in
certain regions have begun to be used up.'
Adverse impact test. Congress recognized that certain resources
could be affected by air pollution increases below the statutory increments
and therefore established a second requirement, the adverse impact test.'
Where a Class I area may be affected by the source or modification, the FLM is given notice of the permit application and a copy of the
applicant's air quality analysis. Section 165(d) of the Act gives the FLM
and the federal official charged with immediate responsibility for
management of Class I areas an "affirmative responsibility" to protect air
quality related values and to consider whether the proposed facility will
FLM must review the
have an adverse impact on such values." The
65
duty.
affirmative
this
under
application
permit
Other than visibility, the Act does not specify what air quality
related values are.' There is little discussion in the legislative history on
what constitutes such values, and none at all on what constitutes an
adverse impact on them. The Department of the Interior (DOI) has
defined them broadly:
Air quality related values are all those values possessed by an
area except those that are not affected by changes in air
quality and include all those assets of an area whose vitality,
significance, or integrity is dependent in some way upon the
air environment. The values include visibility and those scenic,
cultural, biological, and recreational resources of an area that
are affected by air quality.'
In practice, acid precipitation and tropospheric ozone have become
accepted as adverse to air quality related values, along with visibility
impairment.'

61. The Clean Air Act §§ 165(d)(2), 166(a); 42 U.S.C. §§ 7475(d)(2), 7476(a) (1977).
62. See, e.g., Virginia Department of Environmental Quality, Air Impact Analysis of PSD
Permit Application of Hadson 14-Buena Vista 5-11 (1991) (on file with VDEQ, Roanoke
office).
63. The Clean Air Act § 165(d)(2)(B), 42 U.S.C. § 7475(d)(2)(B) (1977).

64. Id.
65. Id.
66. But see The Clean Air Act § 302(h), 42 U.S.C. § 7602(h) (Supp. 111990).
67. 45 Fed. Reg. 43,003 (1980).
68. DOI has identified acidification of streams as an adverse impact on an air quality
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The Assistant Secretary of the Interior for Fish and Wildlife and
Parks, as FLM for Class I areas managed by the National Park Service
and U.S. Fish and Wildlife Service, has established guidance to determine
unacceptable adverse impacts on air quality related values.' According
to this guidance, a source's effects on Class I resources are unacceptable
if they (1) diminish the national significance of the area, (2) impair the
quality of the visitor experience, or (3) impair the structure and functioning of ecosystems.' Factors that are considered by DOI in determining
magnitude,
whether an effect is adverse include the projected frequency,
1
duration, location, and the reversibility of the impact?
A permit may be issued under section 165(d)(2)(C) if the FLM
certifies that emissions from the proposed facility will have no adverse
impact on air quality related values. 2 This is true even if the emissions
will exceed the increments, but in that case the burden of proof shifts to
the applicant to demonstrate to the satisfaction of the FLM that there will
not be such adverse impacts. 3 On the other hand, a permit may not be
issued if the FLM demonstrates to the satisfaction of the State that
emissions from the facility will have an adverse impact on air quality
related values.74 This is true even if the emissions will not exceed the
increments, but in that case the burden of proof is on the FLM.75 Two
general principles arise from these statutory decision rules: (1) the burden
of proof turns on whether the proposed facility exceeds the Class I
increments; and (2) a finding of adverse impact, if the FLM can convince
the State of it, effectively gives the FLM a veto power.
Best Available Control Technology. In addition to the preconstruction review component of the PSD/AQRV program, all new major
sources or major modifications of existing sources are subject to
technology-based emission control requirements for each regulated

related value, and such an impact has been deemed a reason for recommending denial of
a permit. See, e.g., 55 Fed. Reg. 38,403 (1990). The Department has also identified ozone as
having an adverse impact on air quality related values. See, e.g., 57 Fed. Reg. 4465 (1992);
EPA summary of air quality related values in EPA, supra note 51, at E.11.
69. 47 Fed. Reg. 30,223 (1982); 57 Fed. Reg. 4467 (1992).
70. 47 Fed. Reg. 30,223 (1982); 57 Fed. Reg. 4467 (1992).
71. 47 Fed. Reg. 30,223 (1982); 57 Fed. Reg. 4465-70 (1992).
72. The Clean Air Act § 165(d)(2)(C)(iii), 42 U.S.C. § 7475(d)(2)(C)(iii) (1977).
73. Id. A variance process for applicants who fail to meet the burden of proof under §
165(d)(2)(C)(iii) and are denied certification is established by § 165(d)(2)(D), 42 U.S.C. §
7475(d)(2)(D) (1977).
74. The Clean Air Act § 165(d)(2)(C)(ii), 42 U.S.C. § 7475(d)(2)(C)(ii) (1977). See generally
47 Fed. Reg. 30,223 (1982).
75. The Clean Air Act § 165(d)(2)(C)(ii), 42 U.S.C. § 7475(d)(2)(C)(ii) (1977).
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pollutant. All affected sources are required to use the "best available
control technology" (BACT).7 6
Non-major new sources are exempt from preconstruction review
and BACT," although they may be subject to applicable new source
performance standards (NSPS) under section 111 of the Act."
Implementation of the PSD/AQRV program. Because every area is
in attainment for at least one criteria pollutant," all areas nationwide are
subject to the requirements of the PSD program.
To demonstrate their means of meeting the requirements of the
PSD/AQRV program, states are required under section 161 of the Act to
submit State Implementation Plans (SIPs).," EPA's regulations set out
explicit minimum requirements for state programs, but the states themselves decide the methods used to accomplish these purposes and can
impose additional requirements."' Once EPA approves. a state program,
the state is given primary authority to review permit applications to
determine whether to grant the permits.' However, in a few instances
EPA conducts the permit review itself through its regional offices."
EPA has not adopted a specific distance test for adverse impact
modeling," Thus, states have established policies on the minimum
distance from Class I areas at which impact evaluation is necessary. Many

76. The Clean Air Act § 165(a)(4), 42 U.S.C. § 7475(a)(4) (1977) as defined by 42 U.S.C. §
169(3), 42 U.S.C. § 7479(3) (1977), as implemented by 40 C.F.R. § 51.166(b)(12). The BACT
requirement is at least as stringent as a new source performance standard, but only as strict
as a Lowest Achievable Emission Rate if the state imposes it. See National Research Council,
On Prevention of Significant Deterioration of Air Quality (1981).
77. 40 C.F.R. §§ 51.166(b)(1)(i)(a), 51.166(i).
78. The Clean Air Act § 111(e), 42 U.S.C. § 7411(e).
79. National Research Council, supra note 10, at 58.
80. The Clean Air Act § 161, 42 U.S.C. § 7471.
81. See generally 40 C.F.R. § Subpart 1 (1986) and Id. P (1980). EPA regulations set out the
minimum NSR analysis that SIPs must contain as requirements for new sources to
demonstrate the absence of adverse impact. 40 C.F.R. § 51.166(j) - (p) (1978). EPA published
an initial set of the SIP completeness criteria at 56 Fed. Reg. 42,216 (1991). Three states,
Oregon, Washington and Vermont, have established independent state programs that exceed
the federally-mandated visibility requirements. Oregon and Washington have established
monitoring provisions to address state-specific air quality concerns. National Research
Council, supra note 10, at 73-74.
82. 40 C.F.R. § 51.150 et seq.
83. EPA-State delegation agreements set out the specific allocation of authority for permit
review. See infra note 164.
84. The Clean Air Act does not establish any distance test for the PSD program. However,
compare the visibility program § 169A(e) which states, "In promulgating regulations under
this section, the Administrator shall not require the use of any automatic or uniform buffer
zone or zones." 42 U.S.C. § 7491(e).
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states have adopted the required Class I impact modeling radius of 100
kilometers (km).'
On receipt of a PSD permit application, the state must: (1) notify
all affected FLMs no more than 30 days after the permit application is
filed, and at least 60 days prior to public hearing; (2) provide opportunity
for public hearing and comment; and (3) consider all written comments
in its decision on the permit application.'M NSR seldom takes less than
six months to complete?'
Although PSD permit proceedings are ordinarily conducted by
states, state-issued permits are considered to be EPA-issued for purposes
of appeal, and therefore they are subject to review by the EPA Administrator prior to becoming final.' EPA and states with approved programs
have discretion whether to review permit decisions.' Accordingly, the
burden of showing that the permit should be reviewed is on the petitioner.' Until recently, petitions for appeal to EPA were reviewed by the
EPA Judicial Officer in the Office of the Administrator." However,
since February 1992 the functions that were previously conducted by the
Judicial Officer have been redelegated to a new body, the Environmental
Appeals Board (EAB). 5

85. For example, Virginia adopted the required 100-km radius, but reserves the right to
require modeling of impacts at a longer radius for large sources. Virginia Department of Air
Pollution Control, Policy Regarding Implementation of the Prevention of Significant
Deterioration (PSD) of Air Quality Program, Jan. 1, 1993, at AQPI1-4.
86. 40 C.F.R. § 51.307 (1980). The procedures set out in the regulations require slightly
different procedures from those set out in the Clean Air Act §§ 165(d)(1), (d)(2); 42 U.S.C.
,§ 7475(d)(1), (d)(2) (1977).

87. A. Loeb & T. Elliott, The Impact of Recent Visibility Litigation on Siting/Modifying
Power Plants: Survey and Analysis, Address before the Electric Power Research Institute
International Symposium on Improved Technology for Fossil Power Plants - New and
Retrofit Applications (Mar. 2,1993). The Act imposes a maximum time limit for decision on
a permit application of one year from the date the application is complete. The Clean Air
Act § 165(c), 42 U.S.C. S 7475(c) (1977).
88. See 57 Fed. Reg. 5320 (1992).
89. Id.
90. "Ordinarily, a petition for review of a PSD determination is not granted unless it is
based on a clearly erroneous finding of fact or conclusion of law, or involves an important
matter of policy or exercise of discretion that warrants review." Order Denying Review, In
re Old Dominion Electric Cooperative, Clover, Virginia, PSD Appeal No. 92-39, at 2.
91. Id.
92. The EAB is a unit within the Office of the EPA Administrator that has been delegated
the Administrator's responsibility in reviewing administrative appeals from adjudicatory
decisions of Administrative Law Judges, EPA Regional Administrators and others. The EAB
is made up of three senior attorneys at EPA. See 57 Fed. Reg. 5320 (1992). New Environmental
Appeals Board to HearChallenges to Decisionson Permits, Penalties,Env't Rep. (BNA) 2419 (Feb.
21, 1992).
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Requirements of the visibility program
The 1977 Amendments set a national goal of preventing any
future, and remedying any existing, manmade visibility impairment in
Class I areas." To achieve this goal, each state that contains a Class I
area or any source of emissions that may cause or contribute to visibility
impairment in such an area must submit a SIP describing how the state
will make reasonable progress toward achieving the national visibility
goal. The SIP has two requirements:
First, EPA's amended regulations" required long-term strategies
to achieve reasonable progress. EPA divided the visibility program into
two phases:
Phase I addressed visibility impairment from "plume
blight," that is, smoke dust, colored gas plumes or layered
haze emitted from stacks which obscure the sky or
horizon. Plume blight is impairment that can be traced to
a single existing stationary facility or small group of
existing facilities."
EPA left the solutions for the more difficult problems to
Phase II.EPA argued that it did not have sufficient information to deal with problems such as urban plumes and
"regional haze," that is, widespread, regionally homogenous
haze from a multitude of sources that impairs visibility in
every direction over a large area.' EPA therefore left these
problems unresolved, to be addressed when improvement in
monitoring techniques would provide more data, regional
scale models would become refined, and scientific knowl-

93. The Clean Air Act §§ 160(2), 169A(a)(1); 42 U.S.C. § 7470(2), 7491 (a)(1) (1977). See 40
C.F.R. Part 51, Subpart P (1980). For purposes of the visibility program, EPA has defined
"adverse impact on visibility" as:
visibility impairment which interferes with the management, protection,
preservation, or enjoyment of the visitor's visual experience of the Federal
Class I area. This determination must be made on a case-by-case basis
taking into account the geographic extent, intensity, duration, frequency
and time of visibility impairments, and how these factors correlate with (1)
times of visitor use of the Federal Class I areas, and (2) the frequency and
timing of natural conditions that reduce visibility. This term does not
include effects on integral vistas.
40 C.F.R. § 51.301(a) (1980). EPA defines "visibility impairment" as "any humanly
perceptible change in visibility (visual range, contrast, coloration) from that which would
have existed under natural conditions." 40 C.F.R. § 51.301(x) (1980).
94. 45 Fed. Reg. 52,676 (1980), issued in 1980 to conform with the court remand in
Alabama Power, supra, note 20. On occasion, EPA has disapproved SIPS for failing to
comply with its regulations. E.g., 52 Fed.Reg. 45,132 (1987).
95. 45 Fed. Reg. 80,085 (1980).
%. Id.
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edge about the relationships between emitted air pollutants
and visibility impairment would improve," Given continu-

ing dispute over methods, EPA has never completed the
Phase II regulations."
The pollutants of primary concern under Phase I are particulate matter
and NO,. The pollutant of primary concern under Phase II is SO 2."
Second, EPA requires "best available retrofit technology" (BART)
standards for those major existing sources that contribute to visibility

impairment." EPA regulations require that affected states set BART
standards for each stationary source facility that may affect visibility in
Class I areas.'

However, for fossil-fuel fired generating plants with

capacities greater than 750 megawatts (MW), the applicable BART
standard is determined pursuant to EPA's own guidance. 2
Under the 1990 Amendments, the Administrator is required to
consider revising the visibility program according to studies of visibility
impairment"° and reports issued by the visibility transport commis-

sions."° The studies and reports may provide a new evidentiary

97. See State of Maine v. Thomas, 690 F.Supp. 1106, 1108 (D. Me. 1988). Possibly the lack
of development of the program is due to the fact that good modeling to use in decision
making is not yet available, although it is advancing. See C. Matthai, Visibility and Fine
Particles, A Summary of the AWMAIEPA International Specialty Conference, 40 J.Air Waste
Mgmt. Ass'n 1486 (Nov. 1990).
98. Central Arizona Water Conservation District v. EPA, 36 ERC 1177 (9th Cir. 1993), cert.
denied, 114 S.Ct. 94 (1993); National Research Council, supra note 9, at 69.
99. 52 Fed. Reg. 26,978 (1987).
100. The Clean Air Act § 169A(b)(2), 42 U.S.C. § 7491(b)(2) (1977), as implemented by 40
C.F.R. § 51.300 et seq. (1980). See S. Conf. Rep. 952, 101st Cong., 2d Sess. 1535 (1990). "Major
stationary source" is defined at The Clean Air Act § 169A(g)(7), 42 U.S.C. § 7491(g)(7) (1977),
as implemented by 40 C.F.R. § 51.301(p) (1980).
101. 40 C.F.R. § 51.302(c)(4)(i).
102. The Clean Air Act §§ 169A(b), (c)(2); 42 U.S.C. §§ 7491A(b), (c)(2) (1977), as
implemented by 40 C.F.R. §§ 51.301(c), 51.302(c)(3) (1980). The regulations require states to use
U.S. EPA, Guidelines for Determining Best Available Retrofit Technology for Coal-fired
Power Plants and Other Existing Stationary Facilities (1980). Exemptions may be made by
the state for cause. 40 C.F.R. § 51.303(b) 1980).
103. EPA was required to assess the improvements in visibility in Class I areas likely to
result from implementation of other provisions of the 1990 Amendments and report within
two years of enactment. The Clean Air Act § 169B(b), 42 U.S.C. § 7412(b) (Supp. 111990). In
compliance with § 169B(6), EPA issued its report to Congress in Oct. 1993. Supra note 24.
104. Visibility transport commissions are required to study adverse impacts potentially
resulting from growth in emissions from sources in a visibility transport region, and to
produce reports and recommendations on remedies for such impacts. The Clean Air Act §
169B(d)(1), (d)(2); 42 U.S.C. § 7492(d)(1), (d)(2) (Supp. 11 1990). The commissions must be
established whenever the Administrator establishes a visibility transport region. The Clean
Air Act § 169B(c)(2), 42 U.S.C. § 7492(c)(2) (Supp. 111990). The only transport commission
to be formed so far is the one expressly required under the'1990 Amendments, so the
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foundation for EPA's determination of how much progress is reasonable.10
III. THE AWAKENING OF THE PSD/AQRV PROGRAM
Recent proceedings indicate that the PSD/AQRV program is
awakening from its long dormancy. These developments raise concerns
over the impact of the PSD/AQRV program on the construction of new
utility and industrial plants, and on the modification of existing plants.
A.

A Review of Recent PSDIAQRV Proceedings

A review of recent permit proceedings conducted by Argonne
National Laboratory finds that the PSD/AQRV program is impacting a
broad range of utility generation siting and planning decisions." The
review identified thirty permit applications for new or modified sources
since 1987 that have been affected by visibility and AQRV concerns. In
these proceedings, permit applicants have made concessions to the states
and/or FLMs that include changes in emission limits; technology,
capacity, or fuel choice; siting location; requirements for emission offsets;
and requirements for major funding of related research and monitoring.
To avoid the preconstruction review and BACT requirements applicable
to new major sources, some proposed sources have downsized to qualify
as minor sourcesY°7
Interestingly, sixteen of the thirty permit proceedings identified
by the Argonne review occurred in Virginia, with the rest distributed
among the other states." The concentration of activity in Virginia has
been incited by two events. First, recent increases in power demand have

impacts of this process will be limited in the short term to the Grand Canyon region. Some
of the states that might have used the commission process as a remedy for air quality
concerns have opted for an alternative. In June 1992 eight Southeastern states formed the
Southern Appalachian Mountains Initiative (SAMi), in recognition of the interstate transport
of pollutants to Class I areas in that region, particularly the Great Smoky Mountains and
Shenandoah National Parks. Eight States to Target Measures Remedying Pollution inpacts,
Inside EPA, Clean Air Rep. (Inside Wash. Pub.) 4 (July 15, 1993). SAMI has received a total
of $625,000 in funding from EPA and Congress. Id. at 5.
105. See Central Arizona Water Conservation District v. EPA, 36 ERC 1177 (9th Cir. 1993),

cert. denied, 114 S.Ct. 94 (1993).
106. Loeb & Elliott, supra note 87. EPA does not track PSD/AQRV proceedings on a
nationwide scope. Thus, analyses of PSD proceedings have been made only on an ad hoc
basis. National Research Council, supra note 9, at 66.

107. Loeb & Elliott, supra note 87.
108. Of the proceedings in question, five were found in EPA Region 10, and all other
regions contained either one or two proceedings, except for Regions 6 and 7, which contained no recent PSD proceedings involving visibility. Id.
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caused a large number of PSD permit applications to be filed over the
past five years in Virginia." At one time, fifteen of the sixteen permit
applications were pending before the state."' With only two exceptions, all sixteen identified generation units were to be sited within 161
km (100 miles) of Shenandoah National Park."' With concerns mounting over increment consumption and air quality detriments, FLMs for
both Shenandoah and the James River Face Wilderness Area issued
for protection of air quality
adverse impact determinations and lobbied
2
related values in these Class I areasY
Second, Shenandoah National Park was administered from 1976
to 1987 by Robert R. Jacobsen, who had serious concerns about the air
quality related values in the Park."3 Jacobsen began to develop the
Park Service's monitoring and research capabilities, including predictive
modeling tools."' This effort, which continued with Jacobsen's successors, produced air dispersion modeling that enabled the Park Service to
document early evidence of visibility impairment, ozone injury to
vegetation, and acid deposition affecting Park ecosystems."5 As a result,
the Park Service has taken a firmer stand to protect air quality.
While FLM activism is most pronounced in Virginia, the Argonne
review reveals a trend toward increased FLM activism nationwide. In
,recent years, the Park Service and the Forest Service have become more
determined to take an active role to protect Class I areas. There is
evidence that FLMs would like to send a message to the states and EPA
to get serious about visibility. For example, because of its belief that
emissions from plants transported more than 100 km may impact Class
I area visibility, the National Park Service has pressed states to evaluate
potential adverse impacts of proposed plants at greater distances from
Class I areas." 6 In such cases, the Park Service often requests that
.109. 55 Fed. Reg. 38,403 (1990). See VA PowerPicks 18 Bids Totaling 2,041 MW for Further
Negotiations, Independent Power Rep. (formerly Cogeneration Rep.) (McGraw-Hill) I (Oct.
21,1988). Between 1986 and Sept. 1992, 26 permits were issued to power generation facilities
in Virginia. P. Faggert, Virginia Department of Environmental Quality, Statement Before
Conference, Air/Energy '92: New Directions for Virginia (Sept. 26, 1992).
110. 55 Fed. Reg. 38,403 (1990).
I1.

Id.

112. Id. Telephone Interview with C. Huber, Jefferson National Forest (Nov. 3, 1993). See
N. Burks & C. Fordney, Battle for the Blue Ridge, Wash. Post Magazine, Oct. 31, 1993, at 15.
113. See Impacts of Air Pollution on National Park Units: Hearings on H.R. 10 Before the
Subcomm. on NationalParksand Recreation of the House of Representatives Comn. on Interiorand
Insular Affairs, 99th Cong., 1st Sess. 153-55 (1985) (statement of Robert R. Jacobsen,
Superintendent, Shenandoah National Park) [hereinafter Jacobsen).
114. Telephone Interview with D. Shepherd, Roanoke Office, Virginia Department of
Environmental Quality (June 18, 1993).

115. Jacobsen, supra note 113.
116. Loeb & Elliott, supra note 87.
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transport modeling use a larger radius so as to include a particular Class
I site." 7 Of the thirty permit application proceedings examined, impact
were required in five instances at distances of 150 km or
evaluations
8
more."
The increase in FLM activism on visibility may derive from a
number of developments. First, as a result of past grants of permits, some
regions are now beginning to approach the point at which the cumulative
effect of past or even future permit approvals will threaten Class I
areas." 9 Although increments in most cases have not yet been consumed, the FLMs have begun to take the position that the Class I
increment test does not sufficiently protect Class I areas. 2 ° As the FLMs
have developed the quantitative measures for the narrative criteria set out
in the adverse impact test, they have gained confidence in their own
ability to demonstrate that pollutant increases at levels well below the
increments can cause damage to air quality related values.'
Second, the FLMs became concerned about deteriorating air
quality in the areas under their management. The Park Service found that
the average visual range in the western U.S., including in the parks, is
only about one-half to two-thirds of the natural visual range. In the
eastern United States, it found the average visual range to be only about
one-fifth of the natural visual range. m The Forest Service has observed
adverse impacts to areas under its management as well and, in some
cases, has become very proactive in its approach.lu
Third, in the past, the FLMs expected EPA to be the expert in
visibility and relied on EPA to protect Class I values. However, FLMs
became disappointed in EPA's performance on both counts and found
that they could develop the expertise themselves." While states were
previously able to hold the FLMs back by questioning their data, FLM
expertise is growing. In both the Park Service and the Forest Service,
117. Id.
118. Id.
119. 55 Fed. Reg. 38,403 (1990).
120, Id.
121. See Loeb & Elliott, supra note 87.
122. National Research Council, supra note 9, at 1.
123. For example, the Forest Service wrote the Governor of Colorado to complain of
adverse impacts occurring in the Mt. Zirkel Wilderness, Routt National Forest, Colorado.
Remarkably, no PSD application triggered the complaint. Instead, the Forest Service pointed
to emissions from large existing sources in the vicinity as causes of the adverse impacts and
cited the Colorado Clean Air Act as authority for remedies. Colo. Rev. Stat. § 25-7-101 to 609 (1990). However, in case the state did not regard its own law as sufficient, the Forest
Service offered to submit proposed rule changes to obtain such authority. Letter from E.
Estill, Rocky Mountain Region, U.S. Forest Service, to Hon. R. Romer, Governor of Colorado
(July 14, 1993).
124. See Loeb & Elliott, supra note 87.
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career staff have begun to receive more support from management to
protect visibility than in the past. 2s
In addition to FLM activism, applicants have experienced
overwhelming opposition to their proposals from citizens, environmental
groups and others. Such opposition has caused procedural delays in
many cases, increased costs due to uncertainty and litigation, and in two
cases caused applicants to abandon their projects altogether. 26
B. Recent PSD/AQRV Litigation
Six of the cases reviewed by Argonne National Laboratory clearly
indicate the changes that the PSD/AQRV program is undergoing. In five
of the cases, the FLM issued a finding of adverse impact. See Table 2.
Virginia Permit Proceedings
The first FLM finding of adverse impact on air quality related
values was made on September 7, 1990 concerning a permit application
by Multitrade Limited.'27 Multitrade proposed to build an 80 MW coaland wood-fired facility 110 km southwest of Shenandoah National Park,
and 57 km southeast of James River Face Wilderness Area.'2 At the
time, fifteen PSD applications had been filed with the Virginia Department of Air Pollution Control, which has since been incorporated into the
Virginia Department of Environmental Quality (hereinafter VDEQ).1
In a letter to the
Four of those permits had already been granted.'
state, the Forest Service argued that emissions from the Multitrade plant
would adversely affect visibility, aquatic resources, and vegetation in the

125. Telephone Interview with K. Fortin, U.S. EPA Region 9 (Oct. 1992).
126. Daishowa America, Port Angeles, Washington (permit filed June 1988), and Applied
Energy Systems, Buckport, Maine (permit filed Aug. 1991). Daishowa subsequently filed a
new permit application that was granted. Loeb & Elliott, supra note 87.
127. Letter from W. Blackburn, U.S. Forest Service, to W. Davis, Virginia Department of
Air Pollution Control (VDEQ), Richmond Office (Feb. 4, 1991). The Multitrade permit
proceeding was the first time FLMs had filed notice of adverse impact, but it was not the
first time FLMs had found evidence of adverse impact. In 1987 FLMs certified the existence
of visibility impairment in seven Class I areas in four states and one Canadian province.
However, neither the FLMs nor EPA had sufficient technical support to document the
sources of such impairment. 52 Fed.Reg. 45,132 (1987), at 45,134.
128. Telephone Interview with J.Petchul, Virginia Department of Environmental Quality,
Lynchburg Office (Sept. 14, 1992).
129. The VDAPC became part of the VDEQ on Apr. 1, 1993, as part of a reorganization
that merged four Virginia environmental agencies. Although all of the litigation on Virginia
PSD cases cited in this article involved the VDAPC, it is hereinafter referred to as VDEQ.
130. 55 Fed. Reg. 38,403, 38,405 (1990).
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Park."' A second finding of adverse impact by the Department of the
Interior recommended that the VDEQ not issue permits for any additional major air pollution sources, including Multitrade, "unless the State can
32
ensure that such sources would not contribute to adverse impacts."
DOI recommended that offsets be used as a primary means of avoiding
such adverse impacts,'3 although it could not prove such impacts to the
satisfaction of the state. VDEQ rejected the findings of both FLMs and
issued a permit to Multitrade on April 8, 1991.1' Numerous parties
appealed, and Multitrade agreed to amend its application to drop coal as
a fuel."a An amended permit was issued on that basis on February 21,
1992.'" Two private citizens appealed the permit to the EAB.' 37 Contrary to DOI's finding, the EAB concluded that the impact of the new
source could not be quantified, and therefore that the finding of adverse
impact was not justified."
Meanwhile, the VDEQ issued a permit to the Old Dominion
Electric Cooperative (ODEC) for a 786 MW coal-fired generation facility
at Clover, Virginia, 115 km southeast of the Park and 99 km from the
James River Face Wilderness Area. 39 In the Clover proceeding both
ELMs again issued findings of adverse impact. 40 However, DOI
dropped its opposition after ODEC and Virginia Power, in a March 11,

131. Letter from D. Carr, Southern Environmental Law Center, to W. Davis, Virginia
Department of Air Pollution Control (VDEQ), Richmond Office (Feb. 4, 1991).
132. 55 Fed. Reg. 38,403 (1990).
133. Id. at 38,408.
134. Prevention of Significant Deterioration Permit, New Source Performance Standards
Permit, and Stationary Source Permit to Construct and Operate, issued to Multitrade
Limited Partnership by the Department of Air Pollution Control, Commonwealth of
Virginia, Richmond Office (Apr. 8, 1991).
135. Telephone Interview with J. Petchul, Virginia Department of Environmental Quality,
Lynchburg Office (Sept. 14, 1992). The Forest Service's finding of adverse impact was
withdrawn when Multitrade agreed to use only wood-fired burners. Telephone Interview
with C. Huber, Jefferson National Forest (Nov. 3, 1993).
136. Prevention of Significant Deterioration Permit, New Source Performance Standards
Permit, and Stationary Source Permit to Construct and Operate, issued to Multitrade
Limited Partnership by the Department of Air Pollution Control, Commonwealth of
Virginia, Richmond Office (Feb. 21, 1992).
137. Order Denying Review, Inre Multitrade Limited Partnership, U.S. EPA Environmental Appeals Board, PSD Appeal No. 92-2 (Apr. 29, 1992).
138. Id.
139. Prevention of Significant Deterioration Permit, New Source Performance Standards
Permit, Stationary Source Permit to Construct and Operate, issued to Old Dominion Electric
Cooperative by the Department of Air Pollution Control, Commonwealth of Virginia,
Richmond Office (Apr. 29, 1991).
140. Letter from J. Wade, Shenandoah National Park, to W. Davis, Director, Virginia
Department of Air Pollution Control (Sept. 25, 1990). Letter from J. Berg, U.S. Forest Service,
to W. Davis (June 3, 1991).
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1991 letter to VDEQ, offered to buy offsets for the plant's S0 2 and
nitrogen oxide (NO,) emissions. 41 A permit was issued on this basis on
April 29, 1991.11 Arguing that the VDEQ had ignored the FLMs'
findings of adverse impact, the Southern Environmental Law Center
(SELC) filed a petition for review with EPA on June 3, 1991.43 The
appeal was reviewed by EPA Administrator William K. Reilly, who, in
an opinion issued on January 29, 1992, found that VDEQ had erred in
granting the permit because it had failed to seriously consider the prior
adverse impact determinations of the FLMs.'" Nevertheless, Reilly
determined that VDEQ's error was harmless because its issuance of the
permit was independently supported by other reasonable grounds.
He found that VDEQ did not commit clear error in its findings on the
visibility impacts, and therefore EPA declined to review the permit."4
In an opinion issued October 5, 1992 by the EAB, EPA did
overrule the VDEQ's grant of a permit. 47 Hadson Power proposed a

141. Letter from Old Dominion Electric Cooperative and Virginia Power, to Virginia
Department of Air Pollution Control (Mar. 11, 1991) (on file with the Virginia Department
of Environmental Quality, Richmond Office). Virginia Power and ODEC are co-developing
the Clover facility. See Virginia Power Study: Clover Plant Will Cut S02, NOx By At Least
87,000 Tons, Util. Env't Rep. (McGraw-Hill) 4 (Apr. 17, 1992).
142. Prevention of Significant Deterioration Permit, New Source Performance Standards
Permit, Stationary Source Permit to Construct and Operate, issued to Old Dominion Electric
Cooperative by the Department of Air Pollution Control, Commonwealth of Virginia,
Richmond Office (Apr. 29, 1991).
143. SELC argged that a letter from the FLM to the VDAPC constituted notification of an
adverse impact. EPA did not recognize the letter as proper notification and had treated it
as an elaboration of the FLM's Sept. 18, 1990 Federal Register notice. 55 Fed. Reg. 38,403
(1990). David Carr of SELC later testified in Congressional oversight hearings that he filed
the petition for review because the National Park Service had been blocked from filing an
appeal by political pressure exerted against DOI during the permitting process. Finding the
Park Service's hands tied, Carr filed the appeal. Joint Oversight Hearings Before the
Subcommittee on National Parks and Public Lands and the Subcommittee on General Oversight and
California Desert Lands, House of Representatives, 102nd Cong. 2nd. Sess. (1992) (statement of
David W. Carr, Jr., Southern Environmental Law Center), 148-149.
144. Order Denying Review, In re Old Dominion Electric Cooperative, Clover, Virginia,
US. EPA Environmental Appeals Board, PSD Appeal No. 91-39 (Administrator, Jan. 29,
1992). ODEC was required to obtain pollution offsets from other sources. See EPA Denial of
Permit Review Suggests Scaled Back PSI Protection, Critics Say, Inside EPA, Clean Air Rep.
(Inside Wash. Pub.) 21 (Feb. 27, 1992).
145. Order Denying Review, In re Old Dominion Electric Cooperative, Clover, Virginia,
U.S. EPA Environmental Appeals Board, PSD Appeal No. 91-39 (Administrator, Jan. 29,
1992).
146. Id. at 33,
147. In re Hadson Power 14 - Buena Vista, U.S. EPA Environmental Appeals Board, PSD
Appeal Nos. 92-3, 92-4, 92-5 (Oct. 5, 1992), reprinted in 23 Env't Rep. (BNA) 1605 (Oct. 16,
1992). Because the permit was issued by VDAPC pursuant to EPA delegation, it is
considered an EPA-issued permit for purposes of appeal.
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new 66.5 MW coal-fired generation facility, Hadson Power 14, at Buena
Vista, Virginia, 56 km from Shenandoah National Park and 15 km from
the James River Face Wilderness Area. 48 Both FLMs submitted adverse
impact findings to the state.4 9 VDEQ issued a permit for Hadson
Power 14 on April 18, 1992.'" On appeal of VDEQ's permit for Hadson
Power 14, the EAB held that the VDEQ erred in failing to consider the
FLMs' determinations of adverse impact, as it had in the ODEC case. '
Here, in contrast to the ODEC case, the EAB found that the VDEQ did
not present any other reasonable basis for rejecting the adverse findings,
and therefore the error was not harmless. 52 The EAB remanded the
decision to the VDEQ to determine whether, in fact, the FLMs had
demonstrated that the emissions from the proposed plant would
adversely impact air quality related values in the Class I area."
However, Hadson decided not to pursue the plant, and it withdrew its
permit application.1 M The Hadson 14 decision is the first of its kind and
sets a precedent for the future treatment of FLM findings of adverse
impact specifically, and of permit proceedings involving Class I areas
generally.
Tennessee Eastman and generic proceedings
On November 5, 1991, DOI issued a finding that a proposed new
boiler at the Tennessee Eastman facility in Kingsport, Tennessee would

148. Environmentalists Seek EPA Permit Review, Fear CAA Park Protection at Stake, Inside
EPA (Inside Wash. Pub.) 3 (May 22, 1992).
149. Letter from J. Berg, U.S. Forest Service, to D. Shepherd, Virginia Department of Air
Pollution Control (VDEQ) (Feb. 3, 1992). Letter from J. Ridenour, National Park Service, to
W. Davis, Virginia Department of Air Pollution Control (VDEQ) (Jan. 31, 1992).
150. In re Hadson Power 14 - Buena Vista, U.S. EPA Environmental Appeals Board, PSD

Appeal Nos. 92-3, 92-4, 92-5, at 2, reprinted in 23 Env't Rep. (BNA) at 1606.
151. Id. at 3; 23 Env't Rep. at 1607. Because the permit was issued by VDAPC pursuant
to EPA delegation, it is considered an EPA-issued permit for appeal. SELC appealed the
permit to EAB on May 13, 1992. There is evidence that both the Park Service and Forest
Service sought to appeal the Hadson permit, but were prohibited from doing so. Hearings
Before the Subcommittee on Environment, Energy and Natural Resources, House of Representatives,
103rd Cong. 2nd Sess. (1994) (statement of David W. Carr, Jr., SELC, Prepared Testimony
6). See e.g., Memo from J. Wade, Superintendent, Shenandoah National Park, to Files (May
19, 1992),
152. Id. at 25-6; 23 Env't Rep. at 1612.
153. Specifically, the EAB remanded the permit to VDAPC to perform a substantive
review of the adverse impact determinations, to issue a draft permit based on its findings,
to reopen the public comment process, and to address other deficiencies identified in its
opinion. Id. at 2, 49.
154. Hearings Before the Subcommittee on Environment, Energy and Natural Resources, House
of Representatives, 103rd Cong. 2nd Sess. (1994) (statement of David W. Carr, Jr., SELC,
Prepared Testimony 6).
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adversely impact Great Smoky Mountains National Park."55 In addition,
on January 30, 1992, DOI issued a finding of adverse impact from all
proposed new major sources and major modifications of existing sources
in the area of the Park." DOI issued the latter finding as "generic" in
the sense that it would set general policy for all major sources within 200
km of the Park that would seek to increase pollutants of concern.""7
Thus, the finding would affect all adjacent states. DOI recommended that
no new permits be issued unless measures such as offsets were taken to
mitigate the impacts. The generic finding did not constrain Tennessee
Eastman, as a permit was issued to the plant on April 29, 1992."s
Halfmoon CogenerationPlant, Halfmoon, NY
Inter-Power of New York proposed to build a 210 MW coal-fired
cogeneration facility at Halfmoon, New York, which is approximately 48
km from Lye Brook Wilderness Area in Vermont.'" Prior to making its
PSD permit application, Inter-Power applied for a construction permit in
October 1988 to the New York Siting Board." Inter-Power delayed its
PSD application until it could incorporate revised information that had
been required by the Siting Board. 6 On September 24, 1992, after
receiving corrections from the applicant, the Siting Board granted InterPower a construction permit.6
Inter-Power filed its PSD permit application on November 17,
1989.' 63 Because the project was being reviewed by the New York Siting

155. 57 Fed. Reg. 4465 (1992).
156. Id.
157. Id. Some of the states affected by the finding were caught off guard and criticized
the recommendation. The Park Service apologized to the states for not giving them advance
notice but did not retract its determination. Telephone Interview with L. Cox, SAMI (Nov.
2, 1993).
158. Permit to Construct or Modify an Air Contaminant Source Issued Pursuant to the
Tennessee Air Quality Act, issued to Tennessee Eastman Company by the Tennessee Air
Pollution Control Board, Nashville (Apr. 29, 1992). However, the State of Tennessee has
recently become more sensitive to FLMs' concerns. For example, in one recent proceeding,
the state required the applicant to address all of the FLM's concerns about impacts from the
proposed project. South Carolina has also recently demonstrated its willingness to involve
the FLM to a greater extent than in the past. Telephone Interview with L. Cox, SAMI (Nov.
2, 1993).
159. N.Y. ALJs Recommend Approval of Siting Permit for Embattled Halfinoon Plant, Util. Env't
Rep. (McGraw-Hill) 14 (June 12, 1992). Inter-Power first proposed the facility in 1984. Id.
160. Telephone Interview with P. Wishinski, Vermont EPA (Oct. 12, 1992); Telephone
Interview with J. Siegel, U.S. EPA Region 2 (Feb. 16, 1993).
161. Telephone Interview with J. Siegel, U.S. EPA Region 2 (Feb. 16, 1993).
162. N.Y. Siting Board Issues Written Permit for 210-MW Half Moon Permit, Util. Env't Rep.
(McGraw Hill) 13 (Oct. 16, 1992).
163. Response to Petitions, In re Inter-Power of New York, Inc., Halfmoon Cogeneration
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Board, the PSD application was reviewed by EPA Region 2 instead of the
State.16 4 EPA proposed a draft permit on February 11, 1991.165 The
Forest Service, as FLM for the Lye Brook Wilderness Area in Vermont,
objected on the basis that the plant would have an adverse impact on air
quality related values. Although no visibility impacts were found,
modeling showed that the plant would cause acidification of the watershed. ' To address this impact, Inter-Power conducted a second analysis
that used the lower sulfur value for coal and employed a different
model. 67 The second analysis indicated that the impacts were much
reduced when the lower sulfur coal was used. Inter-Power and the
FLM then worked out a permit condition that appeared in the second draft
permit on May 19, 1992, and on this basis the FLM withdrew its initial
finding of adverse impact. 69 The condition was a formula designed to
ensure that combined impacts from Inter-Power's project and an existing
General Electric plant would be no greater than the historical impacts had
been from the GE plant alone.'" Although this condition can be likened
to a one-for-one offset of SO 2 emissions, it is in fact not an offset at all
because it imposed an equivalence in environmental impact rather than an
equivalence in plant emissions. On October 26, 1992, the EPA Region 2
Administrator issued the permit.'
In late November 1992, the State of Massachusetts and Concerned
Citizens, an environmental group, filed petitions with the EAB to appeal
the permit, and an order granting review was issued on April 7, 1993.172
Petitioners contested provisions in the permit regarding BACT and acid
deposition as an air quality related value. 3 In March 1994, the EAB
Project, U.S. EPA Region 2, PSD Appeal Nos. 92-8 and 92-9, at 2 (Jan. 20, 1993).
164. EPA delegates primary authority for implementation of Clean Air Act programs to
state agencies whose programs it approves. EPA has executed a delegation agreement with
the State of New York under which responsibility for PSD-related activities lies with the
state Department of Environmental Conservation. However, power plants that receive
permits from the state Siting Board are exempt from the delegation agreement. Delegation
Agreement, signed by C. Daggett, U.S. EPA Region 2 (Feb. 17, 1988), and T. Jorling, New
York State Department of Environmental Conservation (Jan. 14,1988). Thus, the Inter-Power
application was reviewed by EPA.
165. Letter from C. Sidamon-Eristoff, U.S. EPA Region 2, to D. Walden, Inter-Power of
New York, Inc. (Oct. 26, 1992).
166. Telephone Interview with M. Cone, Maine Department of Environmental Protection,
Air Bureau (Sept. 13 & 15, 1992).
167. Id.
168. Supra note 161.
169. Supra note 165.
170. Supra note 161.
171. Supra note 163, at xxviii.
172. Petition for Review of the Commonwealth of Massachusetts, In re Inter-Power of
New York, Inc., Halfmoon Cogeneration Project, before the U.S. EPA Environmental
Appeals Board (PSD Appeal Nos. 92-8 and 92-9) (Nov. 23, 1992).
173. Id.
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issued an opinion upholding the permit completely, finding that the
petitioners had failed to meet the burden of showing that the BACT
determination made by EPA Region 2 was clearly erroneous. AQRV issues
did not figure in the EAB opinion, as appeal on these issues was denied on
procedural grounds and EAB did not consider them on the merits.'7
Healy Clean Coal Project, Healy, AK
On May 1, 1989, the United States Department of Energy (DOE)
selected the Healy Clean Coal Project, proposed by the Alaska Industrial
Development and Export Authority, as one of thirteen clean coal technology demonstration projects for federal cost-sharing. 75 The Healy project
is a 50 MW coal-fired plant to be built alongside an existing plant that is
located less than 6.5 km from Denali National Park and Preserve, which has
some of the most pristine air quality in the country.,7' Environmental
analysis of the Healy project proceeded on two tracks.
Because of the federal co-funding, the project was determined to be
a major federal action, which triggered the requirement of an environmental impact statement (EIS) as required by section 102(2)(C) of the National
Environmental Policy Act."n DOE released its Draft EIS on November 17,
1992 and held three public hearings in early December 1992."' Visibility
was a primary environmental concern. The draft EIS contained some
visibility analysis, but after discussions with the National Park Service,
DOE agreed that additional refined analysis was needed."7
Healy's proponents also filed a PSD permit application with the
Alaska Department of Environmental Conservation (ADEC); the ADEC
issued a draft permit and reviewed comments it received."W On February
5,1993, the Park Service announced its finding that emissions from Healy
would adversely impact visibility, as well as other air quality related values

174. In re Inter-Power of New York, Inc., Halfmoon Cogeneration Project, U.S. EPA
Environmental Appeals Board (PSD Appeal Nos. 92-8, 92-9) (Mar. 16, 1994).
175. Telephone Interview with J.Pell, Clean Coal Technology Program, U.S. Department
of Energy (Sept. 16, 1992). The Healy project was intended to demonstrate the combined
removal of SOz, NO. and particulate matter using new combustion and flue gas cleanup
technologies. The new facility will be fueled with a blend of low-sulphur and waste coal
supplied by an open-pit coal mine located about four miles north of the site. Telephone
Interview with R. Miller, Oak Ridge National Laboratory (June 9,1994). [hereinafter Miller].)
176. Effort to Site Plant Next to Park Concerns DOI, EPA for Potential Bad Precedent, Inside
EPA (Inside Wash. Pub.) 11 (Feb. 12, 1993).
177. 42 U.S.C. § 4332(2)(C).
178. 57 Fed. Reg. 54,775 (1992). The draft was prepared by Oak Ridge National
Laboratory.
179. Telephone Interview with K. Malkin, Esq., National Park Service, U.S. Department
of the Interior (Oct. 13, 1993).
180. Telephone Interview with D. Mertz, Esq., Juneau, Alaska (Oct. 13, 1993).
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in Denali. 8 ' It found that the applicants had not adequately considered
some of the air quality related values, such as the possible effects of "ice
fog" on vascular vegetation. 182 It also raised concerns about potential
impacts on terrestrial and aquatic resources."
: On March 10, 1993, the ADEC determined that DOI had not
demonstrated that emissions from Healy would have a significant adverse
impact and issued the PSD permit.' On April 9, 1993, DOI appealed the
permit to the Commissioner of the ADEC and requested an adjudicatory
hearing.185 Because Alaska's PSD/AQRV program is incorporated as part
of its SIP under section 110 of the Act, appeal to the EPA Administrator was
not available." 6
The environmental concerns raised questions as to whether DOE
should provide funding for Healy. In May 1993 DOE began negotiations
among Healy's sponsors, DOE, and the National Park Service, resulting in
a Memorandum of Agreement signed on November 9, 1993. In the
Agreement, the existing Healy generating unit is required to reduce
emissions of SO 2and NO., among other things. This does not result in a
complete offset, as combined emissions may increase by about eight
percent, but emissions under the Agreement will be less than those allowed
under the permit. DOI withdrew its appeal of the PSD permit on November
11, 1993. DOE issued its final EIS in December 1993 and issued a Record of
Decision to provide cost sharing on March 10, 1994. The ADEC issued an
amended PSD permit to Healy to incorporate the Memorandum of
Agreement on May 12, 1994."87 The letter also warns of EPA's authority
under section 167 of the Act to issue an order enjoining construction of a
source that does not conform to PSD.'
C. Implications of Recent PSDIAQRV Proceedings
These recent cases stand in stark contrast to PSD/AQRV proceedings of the past, in which states granted permits routinely in essentially pro
forma proceedings with applicants making only limited concessions.
These cases indicate that it may become more difficult for
applicants to obtain PSD permits without making significant changes to

181. 58 Fed. Reg. 8058 (1993).
182. Id.
183. Id.
184. EPA Will Not Appeal CAA Power Plant Call, Instead Seeks Permit Changes, Inside EPA
(Inside Wash. Pub.) 20 (Apr. 23, 1993).
185. Miller, supra note 175.
186. Id. However, EPA Region 10 wrote to the ADEC to express its concerns, suggest
specific changes to the permit, and notify ADEC of its authority under section 167 of the Act
to issue an order enjoining construction of a source that does not conform to PSD. Id.
187. Miller, supra note 1756.
188. Id.
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their original designs. Visibility concerns have caused more sophisticated
modeling practices to be used and larger distances from Class I areas to be
considered within the analyses, affected the fuel type and technology used,
brought transmission issues into the debate, and put pressure on states to
require offsets. In consequence, the issues involved in obtaining permits for
new power capacity will likely become even more complex than in the past.
Visibility issues have the potential to impede the permitting process,
especially when applicants do not sufficiently anticipate air quality
concerns.
Table 2. Recent PSD/AQRV Proceedings
proceeding; facility
Multitrade Limited - Hurt, VA

Class I area, permitting agency

significant permitting
events

-Shenandoah NP,
James River Face
Wilderness,
Virnia

-DOIr (9/12/90) and USFS
(9/07/90) filed adverse
impact findings

-VDEQ

-VDEQ issued permit on
4/8/91; amended 2/21/92

-Two citizens appealed to
EAB
-In decision on 4/29/92,
EAB concluded that the
impact of new sources could
not be quantified, therefore
adverse label was not justified

Old Dominion
Electric Cooperative - Clover, VA

-Shenandoah NP,
James River Face
Wilderness, Virginia
NDEQ

-VDEQ issued permit 4/29/91
-USFS filed adverse impact
finding 12/14/90
-Env. groups appealed permit toEAB (6/3/91)
-EAB found that VDEQ had
erred by ignoring FLM
determination, but found to
be harmless error 1/29/92

Hadson Power 14 Buena Vista, VA

-Shenandoah NP,
James River Face
Wilderness, Vir.nia
MDEQ

-VDEQ issued permit 4/18/92
-NPS (1/31/92) and USFS
(2/3/92) filed adverse impact findings. Env./citizen
groups appealed to EAB
-EAB found that VDEQ had
erred by ignoring FLM

determination; error was not

found to be harmless, so
remanded to VDEQ 10/5/92
Hadson then abandoned the
project
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Tennessee Eastman - Kingsport,
TN

-Great Smoky
Mountains NP
-Tennessee Air Pollution Control
Board

-On 11/5/91, DOI issued a
finding of adverse impact
for the proposed new boiler
-On 1/30/92, DOI issued a
generic finding of adverse
Impact from all proposed
new major sources in the
area of Great Smoky Mountains National Park.
-Permit issued on 4/29/92

Inter-Power of NY
- Halfmoon Cogeneration Plant,
Halfmoon, NY

-Lye Brook Wilderness Area, Vermont
-New York Siting
Board, EPA Region
2

-Inter-Power first applied to
the NY Siting Board, which
proposed a permit in 5/91
but rescinded it in 6/91
because of design flaws. By
12/91 a second analysis was
submitted to the Board, and
resubmitted in 1/92 to EPA,
which also expressed concerns about potential deficiencies in the data. On
9/24/92, the siting board
granted a siting permit.
-EPA proposed a draft permit in 2/91 which included
an offset program for SO,
and a net emissions stabilization arrangement GE. EPA
reproposed it in 5/92, and
issued the permit on 10/26/92.
-Petitions for appeal to EAB
filed in 11/92; opinion by
EAB issued 3/94 upholding
the permit completely.
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-On 11/17/92 DOE announced its Draft EIS; three
public hearings were held in
early December 1992.
-A draft PSD permit was
published and comments
were taken.
-On 2/5/93, the FLM announced its finding that
emissions from 1CCP
would adversely impact
visibility and other as well
as air quality related values
of the Park. DOE facilitated
negotiations, resulting in
Memorandum of Agreement; FLM withdrew its objections, 11/93 final EIS
issued 12/93 and PSD permit issued 5/94.

-Denali NP
-Alaska Department of Environmental Conservation

Alaska Industrial
Development and
Export Authority Healy Clean Coal
Project, Healy, AK

I

_______________

I
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The remedies: site displacement, control technologies and
offsets. Given the increasing impact of PSD/AQRV proceedings on utility
siting and modification decisions, power developers must consider
several alternative responses. First, developers may respond to potential
PSD/AQRV concerns simply by relocating new facilities from preferred
sites to other areas. But when a generation facility is displaced, power
demand does not shift with it. Thus, visibility constraints tend to raise
transmission considerations.
Second, power developers must consider alternative fuels and
control technologies as a means to reduce emissions. A case from the
Argonne review illustrates the possibilities. Hadson Power submitted
applications for four facilities in the Shenandoah area in 1988. Of the four
facilities, Southampton was the first to receive a permit. Ammonia
injection was the technology required by the state as BACT for NO, but
Hadson did not want to use ammonia injection because it was the most
expensive compliance strategy. 8' The state, Hadson and the FLM struck
a deal that allowed the plant to install a lower-cost technology, provided
that the three subsequently permitted Hadson plants would adopt
ammonia injection."s The plant received its permit on this basis.
Third, the developer must consider offsets, either in negotiations
or as a statutory requirement. Ultimately, because aggregate emissions
are fixed by finite increments, offset trading will become essential to
allow new generation to be built. Otherwise, no flexibility would be
possible, and the ownership of a permit would act as a monopoly
constraint on market entry.
Process considerations. In PSD/AQRV proceedings two sorts of
questions arise. The first has to do with substantive goals: Is there a way
to economize power production without compromising environmental
values? The second has to do with process: How shall we constitute the
rules so that the permitting process may go forward with minimal
disruption?
A possible solution is suggested by the Daishowa case."" In a
1989 permit application to the Washington Department of Ecology,
Daishowa neglected to anticipate potential visibility concerns. 2 As a

189. Telephone Interview with J.Petchul, Virginia Department of Air Pollution Control,
Lynchburg Office (Sept. 25 & Oct. 21, 1992).
190. Hadson installed continuous feed chain grate stoker technology at Southampton.
Telephone Interview with J. Petchul, Virginia Department of Air Pollution Control,
Lynchburg Office (Sept. 25 & Oct. 21, 1992).
191. Preliminary Approval of PSD Application, In re Daishowa America, before the
Washington Department of Ecology, Docket No. PSD-90-1 (Nov. 27, 1989).
192. Telephone Interview with J. Willenberg, Washington State Department of Ecology
(Sept. 11 & 17, 1992).
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result, the proposed project was overwhelmingly opposed by the local
community. This caused delays, and the project's lenders withdrew their
support. 93 In a second project, Daishowa successfully avoided many of
the problems encountered in the earlier attempt. Daishowa headed off
potential visibility concerns by openly addressing the potential impacts
of the plant in the early stages-indeed, Daishowa went out of its way
to demonstrate the visibility impacts-thereby avoiding the public
criticism that had occurred in its prior attempt.' " In this way, Daishowa's second permit application raised visibility issues but avoided
visibility concerns. This company has shown that anticipating and
addressing visibility issues early can be used to avoid permit-blocking
controversies.
The strategy of conceding the visibility impacts in advance
yielded several significant net benefits. First, it won the trust of those
who had previously opposed its proposed facility. Second, having put
most of the prospective concerns to rest, the company was assured that
the permitting process would proceed smoothly along a predictable
timetable. 95 Third, although the admission of impacts increased the
costs of mitigation, the admission avoided uncertainties and costs of
litigation associated with protracted proceedings.
The experience of several companies in permitting proceedings
in Virginia stands in stark contrast to the Daishowa experience. In the
majority of Virginia proceedings, applicants have sought to dismiss or
disprove the FLM's adverse impact findings. These strategies have
resulted in costly delays, including appeal to EPA. Taking a lesson from
the Daishowa case, applicants may find it better to address FLM visibility
concerns early in order to avoid certain delays and uncertain outcomes.
Inherent limitations of PSD/AQRV. It should be noted that the
PSD/AQRV provisions by themselves are not capable of ameliorating the
visibility problem. PSD only applies to new facilities, not to existing
facilities (unless they are modified), and only to those that are major.'"

193. Id.
194. Id.
195. It is possible, given Daishowa's experience, that PSD permit proceedings with
visibility implications may have occurred in addition to those reviewed by Argonne. If
visibility concerns were alleviated up front, as occurred in Daishowa's second permit
application, the permit proceedings would not have raised FLM or public concern and
would have proceeded to issuance. Such cases, if they exist, warrant inclusion in this report,
but they may have escaped detection by this review due to lack of controversy.
196. The U.S. General Accounting Office surveyed the stationary sources within 100 km
of five Class I areas and found that roughly 1 percent of the sources Were required to have
permits under PSD. Regarding the other 99 percent of the sources, 90 percent were exempt
because they were non-major, and 9 percent were grandfathered because they were built
prior to enactment of the 1977 Amendments. GAO, supra note 33, at 2.
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Indeed, PSD/AQRV has not been very successful in preventing the
situation from worsening if the detriment to visibility results from
regional haze, which is typically caused by numerous non-major sources.
In addition, the PSD/AQRV program does not apply to parks and
wilderness areas that are below specified sizes or that come into existence
after the 1977 Amendments. Unless redesignated, these scenic areas are
excluded from Class I protection. It is possible, therefore, that the BART
provisions will be used to impose retrofit emission reductions on existing
upwind facilities, or that EPA will control emissions from existing sources
using the PSD/AQRV program.'" Utilities will find it provident to take
these possibilities into consideration when purchasing allowances to
avoid installing emission controls.
IV. Conclusions
In planning for compliance with the 1990 Amendments, utilities
and other major sources must take into consideration their present and
future responsibilities under the PSD/AQRV and visibility programs.
Interaction with other programs of the Act. The Title IV acid
rain program overshadows all other programs in the 1990 Amendments
that affect electric utilities. Recognizing that control of SO2 and NO.
under Title IV would have visibility benefits 98 -because controlling an
emission for one purpose controls it for all purposes--Congress required
EPA to evaluate the collateral effects that other programs under the
Amendments would have upon visibility and made the outcome of
visibility regulation dependent upon those findings.1'

197. Sections 161, 110(a)(2); 42 U.S.C. §§ 7471, 7410(a)(2), provide for SIP revisions to
prevent significant deterioration of air quality in attainment and unclassifiable areas. In
particular, EPA may rely on § 110(k)(5), 42 U.S.C. § 7410(k)(5), which requires that whenever
the Administrator finds a state implementation plan "substantially inadequate" to comply
with a requirement of the Act "the Administrator shall require the state to revise the plan
as necessary to correct such inadequacies." See 40 C.F.R. § 51.166(a)(3). EPA has formed a
new committee to examine these issues. See EPA to Address Inpact of Existing Sources on
Pristine CAA Areas, Inside EPA (Inside Wash. Pub.) 1 (Nov. 19, 1993). A question certain to
arise on judicial review of such an interpretation is whether a mandated SIP revision to
establish PSD/AQRV controls on existing sources is a requirement of the Act to which § 110
applies.
198. The acid rain program will, by itself, result in a 10-million-ton reduction of SO2 from
electric utilities beginning in the year 2000, thus reducing sulfate concentrations by about
40 percent.
199. The Clean Air Act § 16911(b), 42 U.S.C. § 7412(b) (Supp. 11 1990). The study must
evaluate reductions from all programs, including NO, under Title I and particulates under
Titles I and III, but these others will affect visibility much less than the acid rain program.
A similar study of co-control is required in the air toxics program under § 112(n)(1)(A), 42
U.S.C. § 7412(n)(1)(A) (Supp. 111990).
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EPA issued its report to Congress in October 1993.' It found
that no Class I areas will have perceptible decreases in regional visibility,
and that the implementation of programs under the 1990 Amendments
will provide visibility benefits in Class I areas from Maine to Georgia,
particularly in the central and southern portions of the Appalachian
Mountains. 20'
But whether these SO2 reductions will improve visibility in all
Class I areas remains to be seen. EPA's report did not evaluate the effects
of Title IV SO 2 allowance trading on visibility. Because of the trading
provisions of Title IV, there is no guarantee that its implementation will
improve existing visibility conditions in every Class I area. The Class I
areas designated to be protected for visibility are very site-specific, while
the Title IV market is nationwide in scope with no constraints of its own
on the formation of hot spots. Indeed, it is possible that visibility could
actually get worse in some Class I areas if upwind utilities were to
comply by buying allowances, which would offset local excess SO2
emissions with remote excess SO2 reductions. 2°2
It might also happen that Title IV compliance would shift
visibility impairment from some Class I areas to others. In consideration
of such a possibility, the 1990 Amendments specifically provided in
section 403 that compliance with the acid rain program requirements does
not exempt or excuse the owner or operator of any source from compliance with any other applicable requirements of the Act.' Nevertheless,
there is evidence that EPA's regional offices are not evaluating utility
compliance plans under Title IV for compliance with other air standards,
such as the NAAQS or the PSD increments.'
Not -surprisingly, the Southern Environmental Law Center has
argued that the Virginia Department of Environmental Quality is
counting on Title IV too much, and that the existence of Title IV does not
relieve it of the obligation to go forward with the PSD/AQRV program.
While the authors decline to take sides on the ultimate disposition of this

200. EPA (1993), supra note 24.
201. Id. at x and 47-49.
202. One provision of Title IV that will improve general data on electric utilities'
contribution to visibility degradation is the continuous emission monitoring requirement.
In addition to data on SO2, Title IV requires the gathering of data on the opacity of
emissions of affected sources. The Clean Air Act § 412(a), 42 U.S.C. § 7651k(a) (Supp. 1I
1990). With time, these data will make possible better modeling and should contribute
considerable knowledge about the visibility impacts of electric utilities.
203. The Clean Air Act § 403(f), (g); 42 U.S.C. § 7651b(f), (g) (Supp. 111990).
204. State regulators have expressed the concern that if utility compliance plans are not
reviewed for air quality impacts, the burden will be on the states to mitigate any hot spots
that might arise as a result of trading. Telephone Interview with D. Shepherd, Roanoke
Office, Virginia Department of Environmental Quality (Oct. 11, 1993).
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issue, two things are very clear: that there will be substantial reductions
in SO 2 emissions, but that they will not be sufficient to achieve pristine
air quality.
A recent report of the National Research Council concluded,
"Current scientific knowledge is adequate and control technologies are
available for taking regulatory actions to improve and protect visibility."' But in order for regulatory action to be taken, an acceptable level
of emission reductions will have to be decided, and that is decidedly not
a scientific decision. Because any acceptable resolution of the value conflict-protection of scenic values versus maintenance of economic
values-is necessarily political in nature, the proper mechanism for
resolving such conflicts is the political process rather than scientific or
engineering judgment. That resolution will require a weighing of
ecological and economic values.
Implications for air compliance planning. Typically, those who
have examined the implications of the 1990 Amendments have looked at
only those requirements that are currently pending. Most analyses of
utility strategies have focused on considerations for meeting the Title IV
requirements relating directly to utilities' SO, control costs, such as
technology cost and availability, fuel prices, and SO2 allowance prices.
This is understandable because just-in-time planning and the fear of
prudence review' °6 mean that a utility ought not (because it need not)
consider the implications of other programs.
While such factors will play a primary role in utilities' compliance
strategies under Title IV, consideration of other current and future
regulations will also be necessary. Given the awakening of the PSD/ AQRV
program, utilities should be concerned about visibility among other current
regulatory issues. Indeed, a complete list of the federal regulations affecting
utility compliance strategies should include:
205. National Research Council, supra note 9, at 242.
206. Prudence reviews are examinations by utility regulators to determine whether
investments made by a utility and desired to be recovered in consumer rates are of
questionable value by virtue of being fraudulent, unwise or extravagant. While public
utilities are protected from confiscatory rates by the due process and just compensation
clauses of the 5th Amendment, Smyth v. Ames, 169 U.S. 466, 546 (1898), the public is also
protected from overcharges by judicial doctrines interpreting statutory guarantees that rates
be "just and reasonable." The Federal Power Act § 205 (codified at 16 U.S.C. § 824d(a)).
Prudence reviews are an application of the prudent investment theory, which was pioneered
by Mr. Justice Brandeis in a concurring opinion in State of Missouri v. Public Service
Commission, 262 U.S. 276, 289 (1923), and later adopted in principle, although not in
totality, in F.P.C. v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944). On several occasions
in the 1980s, utility regulators utilized the prudent investment doctrine to deny utilities
recovery for capital unwisely invested or expenses imprudently incurred. E.g., Kentucky
West Virginia Gas v. Pa. Public Utility Comm'n, 837 F.2d 600, 617 (3d Cir. 1988). See
generally J.Bonbright et al., Principles of Public Utility Rates 219, 223-24 (1988).
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controls on SO2 in Phase I and Phase II of the acid rain
program (Title IV of the Act)
controls on NO, in Phase I and Phase II of the acid rain program (Title IV of the Act)
controls on S02, NO, and PM 0 in nonattainment areas (Title I
of the Act)
visibility controls in Class I areas, and possible additional
controls (Title I of the Act)
new source performance standards (Title I of the Act)
possible controls on mercury and other hazardous air pollutants (Title III of the Act)
possible controls on CO2 emissions (future legislation)
regulation of solid and aqueous waste produced by control
technologies for air pollutants (Resource Conservation and
Recovery Act; Clean Water Act2).
A complete analysis of utility compliance strategies must contemplate the whole range of regulatory mandates. Utilities that focus only on
current deadlines and do not take the full list of compliance mandates
into consideration may fail to adopt strategies that co-control additional
pollutants and therefore take the countervailing risk of having higher
total compliance costs in the long run.
Policy trends. At the start of the Reagan era, impediments were
placed in the way of environmental initiatives at both EPA and the
DOI.' Due to negative press and public opposition to environmental
deregulation, EPA emerged from the Reagan revolution more powerful
than ever. DOI,by contrast, even with the recent increased activism of
career middle managers under President Bush, remained relatively
constrained. Under the Clinton administration that is changing. The new
Secretary of Interior Bruce Babbitt served as President of the League of
Conservation Voters.' DOI has become more activist, more environ-

207. Resource Conservation and Recovery Act, 42 U.S.C. § 6901; The Clean Water Act, 33
U.S.C. § 1251.
208. E.g., EPA was reprimanded by the court in Sierra Club v. Thomas, 658 F.Supp. 165
(N.D.Cal. 1987) (EPA ordered to issue increments for NO,). EPA had initiated proceedings
to establish PSD rules for the pollutants listed in section 166(a) in 1980, 45 Fed. Reg. 30,088,
but abruptly announced in October 1981 that it had canceled the rule making. 46 Fed. Reg.
54,036 (1981). Making reference to this in its opinion, the court found that EPA had failed
to comply with section 166(a), which the court described as "footdragging," Thonmas, 658
F.Supp. at 175, and set a strict timetable for PSD NO. regulations. (Pursuant to the Thomas
opinion, EPA issued increments for NO 2 . See supra note 60.) See generally Lash, A Season of
Spoils (1984).
209. See U-Turn at hiterior,Wash. Post, Jan. 6, 1993, at A16.

270

NATURAL RESOURCES JOURNAL

[Vol. 34

mental, and more likely to collaborate with EPA than the DOI that
existed under James Watt or Manuel Lujan.
In conclusion, the visibility program under the Clean Air Act has
been a sleeper. It was barely mentioned in the 1990 Clean Air Act
Amendments, so its sudden appearance on the regulatory scene may
have come with little advance notice. While it is unclear what direction
the regulatory policies will take, it is clear now that visibility regulation
is awakening from its long slumber.

